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case, and the mariners might have intervened in the foreign attach- 
ments. But the titles of the parties before us are unaffected by 
these circumstances, and depend on the principles discussed, and 
the question of possession submitted to you. If the plaintiff re- 
ceives your verdict it should be for him generally, or at most, with 
only nominal damages. The defendant's possession of the vessel 
was under color of title, and for so short a time, that I do not consi- 
der this a case for damages against him. 

I have now, gentlemen explained, if I have not justified, the views 
I entertain on the interesting questions which have been agitated in 
this cause. If any point on either side has not been substantially 
answered, in what has been said, it may be considered as ruled 
against the party propounding it. 

The jury subsequently found for the Plaintiff, and assessed his 
damages at six cents. 



In the District Court of the United States, for the Wisconsin 

District. 

THE UNITED STATES EX. REL. B. S. GARLAND VS. TIMOTHY D. MORRIS. 

1. The master of a fugitive slave, having him apprehended by the Marshal, in pur- 
suance of a warrant, cannot -be arrested for assault and battery committed on 
such fugitive, while making the arrest, in aid and at the request of the Marshal, 
before the final hearing and order of the Judge. 

2. A warrant for the apprehension of a fugitive slave is in full force until the final 
hearing and order ; and after a rescue, a fresh pursuit may be made by the Mar- 
shal and owner with the same warrant. 

3. The service of process under the United States cannot be interrupted by the 
arrest of the officer in person aiding him in serving such process ; or in any other 
manner, by means of State process or warrants. 

Miller, J. — The relator, a citizen of the State of Missouri, ob- 
tained a warrant upon affidavit, for the apprehension of Joshua 
Glover, whom he alleged to be his slave for life, and as such to owe 
him service and labor in the State of Missouri, whence he escaped. 
The warrant was issued to the Marshal, who arrested the fugitive, 
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with the aid of the relator, in the county of Racine, in this State, 
and placed him in the jail of Milwaukie County for safe keeping, 
until the hearing. The same day of the arrest and imprisonment, 
a warrant was issued by the Mayor of the city of Racine upon the 
affidavit of one James Clement, against the relator, for assault and 
battery upon the body of Glover. In the afternoon of the day of 
the imprisonment of Glover, a mob rescued him by forcing the jail 
doors ; and at the same time the warrant for the arrest of the relator 
was placed in the hands of the respondent Morris, as Sheriff of Racine 
county for service ; and just after the rescue, it was executed by the 
arrest of Garland, the relator. Before the rescue, a writ of habeas 
corpus was issued by the Judge of Milwaukie County to the Mar- 
shal, and also the Sheriff of Milwaukie County, to produce the 
body of the fugitive Glover ; which writ was not obeyed. 

The relator applied to me as the Judge of the District Court of 
the United States for this District, for a writ of habeas corpus ; 
which was allowed, and directed to the respondent to produce the 
body of his prisoner. The respondent made answer to this writ, 
that he held the custody of the relator, by virtue of the warrant of 
the Mayor of Racine, as above stated. 

This writ of habeas corpus was allowed under the act of Congress, 
of March 2, 1833-4, Statutes at Large, 632, which is, " That either 
of the justices of the Supreme Court, or a judge of any District 
Court of the United States, in addition to the authority already 
conferred by law, shall have power to grant writs of habeas corpus 
in cases of a prisoner or prisoners in jail or confinement, when he 
or they Bhall be committed or confined, in or by any authority or 
law, for any act done or committed to be done, in pursuance of a 
law of the United States, or any order, process, or decree, of any 
judge or court thereof, any thing in any act of Congress to the con- 
trary notwithstanding." 

The Deputy Marshal, who served the warrant for the apprehen- 
sion of Glover, the fugitive, made return to that warrant, with an 
affidavit as to the truth of the facts set forth in said return. In 
that return, he states that "In pursuance of the next warrant, he 
proceeded, with the said B. S. Garland and other deputies, to 
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Racine County, where the said Glover was with difficulty, and after 
resistance, arrested, with the aid of said Garland and others, as re- 
quired by me. In making said arrest, no more force was used than 
was actually necessary, for the resistance by said Glover and others 
was great. This return was read at the hearing, when the counsel 
of the relator called this deputy marshal to testify to the facts con- 
nected with making the arrest, including the above. The counsel 
opposed objected thereto, and also declined calling any witnesses 
on their part, or giving any evidence but the respondent's warrant. 
I do not deem it necessary to hear the deputy marshal state the 
facts already sworn to by him, and on file in this Court, particu- 
larly under the objection. For the purposes of this hearing, I con- 
sider the facts above stated sufficiently attested. 

Glover, the fugitive, did not make the complaint against this 
relator, before the Mayor of Racine ; nor does it appear that he 
authorized Clement to do so in his behalf, or that Clement had per- 
sonal knowledge of the matter of the complaint. It is not shown 
that there was any other cause of complaint by Glover against the 
relator ; nor is it at all probable that there could be, as the relator 
resides in Missouri, and came from there here. I view this warrant 
of the Mayor to have been obtained by an officious intermeddler, for 
the same purpose as the habeas corpus — to effect the rescue of the 
fugitive Glover. The affidavit of Garland, the warrant for the 
apprehension of Glover, the return under oath, the resue, and the 
habeas corpus from the County Court, are sufficient to satisfy me, 
for the purposes of this hearing^, that Gorland the relator, is the 
master of Glover, and that no more force was used than was neces- 
sary to effect the apprehension of his fugitive slave. By the Act 
to amend and Supplementary to, the Act respecting Fugitives, &c, 
ch. 7, 4 Statutes at Large, 462 : " When a person held to service or 
labor in any state or territory of the United States, has heretofore, 
or shall hereafter escape into another state or territory of the 
United States, the person or persons to whom such labor or service 
may be due, or his, her or their agent or attorney, duly authorized 
by power of attorney in writing, acknowledged and certified under 
the seal of some legal officer or court of the state or territory in 
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which the same may be executed, may pursue and reclaim such 
fugitive person, either by procuring a warrant from some one of the 
courts, judges, or commissioners aforesaid, of the proper circuit, 
district or county, for the apprehension of such fugitive from service 
or labor ; or by seizing and arresting such fugitive where the same 
can be done without process, and by taking or causing such person 
to be taken, forthwith before such court, judge or commissioner, 
whose duty it shall be to hear and determine the case of such 
claimant in a summary manner." This law gave the relator Garland, 
the choice to apprehend his fugitive slave either with or without a 
warrant, and to take him before a judge or a commissioner for hear- 
ing. In this case he was aiding the Marshal in the service of a 
warrant, at the officer's request. He was acting under a law of 
the United States, and also aiding the Marshal, or officer, in the 
service of process of the United States. The relator is clearly a 
person within the act of the 2d March, 1833, upon which this writ 
was allowed. 

It is too well settled, for me to quote authorities, that the judiciary 
of the Federal and of the State governments, are entirely independent 
of each other ; and that the Courts of one government cannot by war- 
rant, injunction, or any other writ, or process, restrain or interrupt 
the service of the process of the other. The warrant for the appre- 
hension of Glover, the fugitive, had not been fully executed by the 
arrest merely, and when Garland, the relator, was arrested by this 
respondent, it was in full force until the fugitive was brought be- 
fore the Judge, or Commissioner, and an order made, either to dis- 
charge him from custody or to remand him to his master. Glover 
has been rescued and is now at large, and is liable to be re-arrested 
upon that same warrant. 

The relator and the Marshal have a legal right to enter upon 
fresh pursuit of the fugitive. By the law, the Marshal is liable for 
the full value of this fugitive, in Missouri, to the master, and for 
this cause he is inclined, no doubt, to retake him ; and he has also 
a right, still to require the aid of this relator. For these reasons, 
I cannot but consider the imprisonment of the relator, or of the 
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Marshal, (who was also prosecuted in Racine,) a greater outrage 
than the rescue. 

The law under which the fugitive was apprehended, is a law of 
the United States, adopted in pursuance of the Constitution, and 
must be enforced. The Judges, Commissioners, Marshals, or claim- 
ants are not to be interfered with, in its administration or execution, 
by State Courts or officers. The process, or warrant, shall be 
served without hindrance from any quarter ; the same as process 
issued in pursuance of any other law. If our Judges and Marshals 
should be permitted to be interrupted, or embarrassed in the per- 
formance of their duty under that law, they may be under any 
other law, or all the laws of the General Government, until they 
become dead upon the statute book. The sovereignty of the govern- 
ment, asserted through the process from its Courts, shall not be 
affected or nullified by resistance, or by the arrest of officers or men 
engaged in the service of such process. If this proceeding were 
tolerated, rescues may be made in any case, where the Marshal has 
the custody of a prisoner, by arresting the Marshal, and withdraw- 
ing him from such duty. While the Marshal is serving his process, 
the person or property seized or arrested, and in his custody, by 
virtue of such process, cannot be taken out of his custody either 
directly or indirectly, by means of process of any kind or descrip- 
tion from the State Courts ; nor will I permit the Marshal to inter- 
rupt, or interfere with the service of process from the State Courts. 
I have directed the Marshal to return to Sheriffs property he had 
taken from them by replevin, which they had seized upon execution 
or attachment. The Courts of the two governments are located in 
the same State, but are independent of each other ; and are not to 
be brought in conflict without endangering the harmony of these 
governments. The rules adopted by the Supreme Court of the 
United States, on this subject, are well defined, and must be adhered 
to. If this case were in the State Court, I have no doubt of the 
discharge of this relator from the custody of the Marshal; as it 
would be the duty of that Court to require the full service of its 
first process ; and I should direct the Marshal to comply with such 
order without delay. The act of Congress, of 1833, gives the same 
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power to the Federal Courts, in this particular, as is vested in the 
State Courts. It is true that, that act does not expressly empower 
the Judges to hear and determine the matter upon the return of the 
writ of habeas corpus, but that power is necessarily inferred, from 
the power to allow the writ. 

The relator is ordered to be discharged. 



In the Supreme Court of Maine. 1 

WOOD ET AL. VS. LITTLE ET AL. 

1. It is believed that, both in England and in this country, a right to partition is 
incident to all real estate, held in joint tenancy or tenancy in common. 

2. Upon a division, it is not necessary that the parts be made equal in size or value, 
inasmuch as the party whose share is less in value may be compensated in money, 
under the award of the commissioners. 

3. It is not a valid objection to a petition for partition, that the principal part of the 
estate (as for instance a cotton factory) is not divisible into the parts prayed for, 
without destroying it for the purposes for which it had been erected and main- 
tained, provided the division would not destroy it for other purposes. 

On facts agreed. 

Petition for the partition of real estate. 

Upon the estate sought to be divided there is a brick factory 
building for the manufacture of cotton, containing about eighteen 
hundred spindles, and fifty looms, with other necessary and appro-' 
priate machinery for operating the same ; the whole being carried by 
one water wheel about six feet in diameter, with a head and fall of 
water about fifteen feet. There is also connected with the factory a 
machine shop, being a separate building of brick, the machinery 
in which is carried by a wheel about ten feet in diameter, which is 
turned by water taken from the factory dam. There is also an 

' We are indebted to the civility of the State Reporter for the early sh«ets of vol. 
35, Maine Rep., whence this case is taken. 
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